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BeforeHOLLAND, BERGER, andJACOBS, Justices.
ORDER

This 13" day of September 2012, upon consideration of theelant's
Supreme Court Rule 26(c) brief, his attorney's aroto withdraw, and the State's
response thereto, it appears to the Court that:

(1) On August 2, 2011, the appellant, Manuel Saladse pled guilty to
two counts of Driving Under the Influence”(®ffense). The State dismissed six
other charges against him. Following a presentemeestigation, the Superior
Court sentenced Salaberrios on each DUl count te fiears at Level V
incarceration to be suspended after serving twesy¢a be followed by one year at
Level IV Crest, followed by one year at Level IllrgSt Aftercare. This is

Salaberrios’ direct appeal.



(2) Salaberrios’ counsel on appeal has filed afbaied a motion to
withdraw pursuant to Rule 26(c). Salaberrios’ @®irasserts that, based upon a
complete and careful examination of the recordretlage no arguably appealable
issues. By letter, Salaberrios’ attorney infornfeoh of the provisions of Rule
26(c) and provided Salaberrios with a copy of thatiom to withdraw and the
accompanying brief. Salaberrios also was informelis right to supplement his
attorney's presentation. Salaberrios has raisedraeissues for this Court's
consideration. The State has responded to Salesieissues, as well as to the
position taken by Salaberrios’ counsel, and hasadotw affirm the Superior
Court's judgment.

(3) The standard and scope of review applicabkhecconsideration of a
motion to withdraw and an accompanying brief undate 26(c) is twofold: (a)
this Court must be satisfied that defense counsal made a conscientious
examination of the record and the law for argualdems; and (b) this Court must
conduct its own review of the record and determvhether the appeal is so totally
devoid of at least arguably appealable issues ithedn be decided without an

adversary presentation.

Ypenson v. Ohio, 488 U.S. 75, 83 (1988McCoy v. Court of Appeals of Wisconsin, 486 U.S.
429, 442 (1988)Andersv. California, 386 U.S. 738, 744 (1967).



(4) Inresponse to his counsel’s brief, Salabemaises five issues for this
Court’'s consideration.  Salaberrios contends ti{gt:his trial counsel was
ineffective; (i) he was selectively prosecuted,easdenced by other defendants
convicted of similar crimes who received more fame sentences; (iii) the
Superior Court violated double jeopardy princigbesause it sentenced him more
harshly based on his prior criminal record; (ivk lgentence is excessive and
constitutes cruel and unusual punishment; and &) Superior Court erred by
having him plead guilty before one judge and themtenced by a different judge.

(5) With respect to Salaberrios’ complaint abowt tounsel, this Court
will not consider a claim of ineffective assistarafecounsel for the first time on
direct appeal if that issue has not been addressadd decided on the merits by
the trial court in the first instanéeThe record in this case reflects that, on the day
his trial was scheduled to begin, Salaberrios esgm@ to the Superior Court his
dissatisfaction with his counsel and requested rirmeance in order to obtain
substitute counsel. After the Superior Court deéies request for a continuance,
Salaberrios decided to accept the State’s plea.offeuring the plea colloquy,
Salaberrios stated under oath that he was satwsiibdhis counsel’'s performance.

Salaberrios did not raise any further concernshi trial court regarding his

2 Johnson v. Sate, 962 A.2d 233, 234 (Del. 2008).
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counsel's performance. Accordingly, we will not dagss his claim of
ineffectiveness for the first time on direct appeal

(6) Salaberrios’ remaining claims all relate to Isisntencing. As a
general rule, this Court’s review of a sentencénmsted to ascertaining whether
the sentence is within the statutory linfitsWhile a defendant may challenge a
sentence on the grounds that it is unconstitutjobased on false or unreliable
information, or the result of judicial bias, Delawaloes not provide for appellate
review of punishments simply because the punishrdemiates from sentencing
guidelines’

(7) In this case, Salaberrios pled guilty to twassl E felonies with an
authorized sentencing range of three to five yaaitsevel V imprisonment. The
Superior Court imposed the maximum five year sargeor each conviction but
suspended the total sentence after four yearsdoredsing levels of supervision.
Thus, the sentence was well within the statutamyitd. We find nothing in the
record to support Salaberrios’ conclusory argumérds his sentence is cruel and
unusual, that his sentence violates double jeoparmdgiples because it was based
on the Superior Court’s consideration of his prosiminal record, or that his

sentence was the result of selective prosecutiMoreover, while a defendant is

% Seeid.

*Splev. Sate, 701 A.2d 79, 83 (Del. 1997).
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® DEL. CODEANN. tit. 21, § 4177(d)(5) (Supp. 2010).
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entitled to due process at his sentencing heatingge is no requirement that the
sentence be imposed by the same judge who accepletendant’s guilty plea.
Under the circumstances, we find no error in th@esior Court’s sentencing
procedure, nor do we find any merit to Salaberridams that his sentence is
unconstitutional or otherwise based on impermissiattors’

(8) This Court has reviewed the record carefullg &as concluded that
Salaberrios’ appeal is wholly without merit and dievof any arguably appealable
issue. We also are satisfied that Salaberrioshseluhas made a conscientious
effort to examine the record and the law and hagpgty determined that
Salaberrios could not raise a meritorious clairthia appeal.

NOW, THEREFORE, IT IS ORDERED that the State's omtio affirm is
GRANTED. The judgment of the Superior Court is ARMED. The motion to
withdraw is moot.

BY THE COURT:

/sl Carolyn Berger
Justice

7 See Del. Super. Ct. Crim. R. 32(a) (2012jayfield v. State, 2003 WL 1711946 (Del. Mar. 28,
2003).
8 See Fink v. State, 817 A.2d 781, 790 (Del. 2002).
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